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Law  and  the  Holocaust 


COURSE  MATERIALS 
FALL  2008 

Introduction  /  Anti-Semitism  (Class  1)  Page  No. 

1 .  Adolf  Hitler,  Mein  Kampf  (English  translation  by  Ralph  Manheim),  (Riverside 

Press,  1943),  pp.  56-65,  300-308.  1 

2.  Saul  Friedlander,  “From  Anti-Semitism  to  Extermination:  An  Historiographical 

Study  of  Nazi  Policies  Toward  the  Jews  and  an  Essay  in  Interpretations”,  16  Yad 
Vashem  Studies  1  (1984).  11 

Hitler’s  Rise  to  Power  /  Collapse  of  the  Weimar  Republic  (Class  2)  Page  No. 

1 .  Extracts  from  the  Weimar  Constitution  of  August  1919.  37 

2.  Decree  of  the  Reich  President  for  the  Protection  of  People  and  State,  28  February 

1933.  38 

3.  Enabling  Law,  24  March  1933.  39 

4.  David  Dyzenhaus,  “Legal  Theory  in  the  Collapse  of  Weimar:  Contemporary  40 

Lessons?”  91  (1)  The  American  Political  Science  Review  121  (1997). 

Persecuting  through  law  (I)  (Class  3)  Page  No. 

4.  Adolf  Hitler,  Mein  Kampf  (English  translation  by  Ralph  Manheim),  (Riverside  54 

Press,  1943),  pp.  284-289. 

5.  Law  for  the  Protection  of  Hereditarily  Diseased  Offspring,  1 933.  57 

6.  Hitler’s  Speech,  National  Socialist  Women’s  Section,  8  September  1934.  58 

7.  Law  for  the  Reduction  of  Unemployment,  1  June  1933.  59 

8.  SS  Marriage  Order,  31  December  1931 .  60 

10.  Arthur  L.  Caplan  (ed.),  'Science  and  Medicine  in  Nazi  Germany',  Appendix  to  61 

“How  Did  Medicine  Go  So  Wrong?”  in  When  Medicine  Went  Mad:  Bioethics  and 
The  Holocaust,  (Humana  Press,  1992),  pp.  80-92. 

1 .  Law  for  the  Restoration  of  the  Professional  Civil  Service,  7  April  1 933.  68 

2.  Reich  Citizenship  Law,  15  September  1935.  70 

3.  Law  for  the  Protection  of  German  Blood  and  Honor,  1 5  September  1 935.  71 


4.  Raul  Hilberg,  Table  of  Canonical  and  Nazi  Anti-Jewish  Measures,  extracted  from  73 

“The  Destruction  of  the  European  Jews”  in  Omer  Bartov  (ed.),  The  Holocaust: 

Origins,  Implementation,  Aftermath:  Rewriting  Histories,  (Routledge,  2000),  pp. 

28-29. 

5.  First  Supplementary  Decree  of  the  Reich  Citizenship  Law,  1 4  November  1 935.  74 

6.  Marriage  Regulation,  December  1935  75 

7.  Ingo  Muller,  “Protecting  the  Race",  Chapter  12  in  Hitler’s  Justice,  (Harvard  76 

University  Press,  1991),  pp.  90-119. 

Persecuting  through  law  (II)  (Class  4)  Page  No 

1 .  Victor  Klemperer,  /  Will  Bear  Witness  -  A  Diary  of  the  Nazi  Years  1933-1941  91 

(1998:  Random  House,  New  York)  (p  12  only) 

2.  Patricia  Szobar,  “Telling  Sexual  Stories  in  the  Nazi  Courts  of  Law:  Race  92 

Defilement  in  Germany,  1933  to  1945",  (2002)  11  Journal  of  the  History  of 

Sexuality  131 

3.  Karl  A.  Schleunes  (ed),  Legislating  the  Holocaust  -  The  Bernhard  Loesener  125 

Memoirs  and  Supporting  Documents  (memoirs  translated  by  Carol  Scherer), 

(2001 :  Westview  Press)  at  52-56 

4.  David  Fraser,  “The  Outsider  Does  Not  See  All  The  Game”  in  Christian  Joerges  128 

and  Navraj  Singh  Ghaleigh  (eds.),  Darker  Legacies  of  Law  in  Europe:  The 

Shadow  of  National  Socialism  and  Fascism  over  Europe  and  its  Traditions,  (Hart 
Publishing,  2003). 

‘Conspiracy’  (Class  4) 

1 .  Decree  Governing  the  Payment  of  a  Fine  by  Jews  of  German  Nationality,  12  141 

November  1938. 

2.  Decree  for  the  Restoration  of  the  Street  Scene  in  Relation  to  Jewish  Business  142 

Premises,  12  November  1938. 

3.  Hitler’s  Speech  to  the  Reichstag,  30  September  1939.  143 

4.  Victor  Klemperer,  /  Will  Bear  Witness  -  A  Diary  of  the  Nazi  Years  1933-1941  144 

(1998:  Random  House,  New  York)  (p  429  only) 

5.  The  Madagascar  Plan,  April  1 940-September  1941.  145 

6.  Invitation  from  Heydrich  to  the  Wannsee  Conference,  29  November  1941  and  147 

Minutes  of  the  Wannsee  Conference  (prepared  by  A.  Eichmann),  20  January 

1942. 


Legality  and  Terror  (I)  (Class  5) 


Page  No. 


1. 

Gustav  Radbruch,  “Statutory  Lawlessness  and  Supra-Statutory  Law  (1946)”, 
translated  by  Bonnie  Litschewski  Paulson  and  Stanley  Paulson,  (2006)  26  Oxford 
Journal  of  Legal  Studies  1  (extract  pp  6-8) 

153 

2. 

H.  L.  A.  Hart,  “Positivism  and  the  Separation  of  Law  and  Morals”,  71  (4)  Harvard 
Law  Review  593  (extracts). 

156 

3. 

Lon  L.  Fuller,  “Positivism  and  Fidelity  to  Law  -  A  Reply  to  Professor  Hart”,  71  (4) 
Harvard  Law  Review  630  (extracts). 

164 

Legality  and  Terror  (II)  (Class  7) 

Page  No. 

1. 

Ernst  Fraenkel,  The  Prerogative  State’  (extracts),  in  The  Dual  State  -  A 
Contribution  to  the  Theory  of  Dictatorship  (OUP,  New  York,  1941),  pp.  37-46; 

49-56 

178 

2. 

Ingo  Muller,  The  People’s  Court’,  Chapter  17  in  Hitler’s  Justice,  (Harvard 
University  Press,  1991),  pp.  140-152 

189 

6. 

Memorandum  re:  Resettlement  of  Warsaw  Ghetto  Occupants,  July  1942. 

196 

Beyond  Nazi  law  -  anti-Jewish  measures  elsewhere  (Class  8) 

1. 

Extracts  from  Vichy  legislation  and  legal  opinion,  1 940-1 941 . 

196 

2. 

Vivian  Grosswald  Curran,  “The  Legalization  of  Racism  in  a  Constitutional  State: 
Democracy’s  Suicide  in  Vichy  France”,  (1998)  50  Hastings  Law  Journal  1 
(extracts  at  1-15,  30-45,  94-96) 

199 

3. 

David  Fraser,  “National  Constitutions,  Liberal  State,  Fascist  State,  and  the 
Holocaust  in  Belgium  and  Bulgaria”  (2005)  6(2)  German  Law  Journal  291 

233 

‘Judgment  at  Nuremberg’  (Class  9) 

Lawyers,  Judges  and  the  Rule  of  Law  (Class  10) 

Page  No. 

1. 

Symposium,  “Nazis  in  the  Courtroom:  Lessons  from  the  Conduct  of  Lawyers  and 
Judges  Under  the  Laws  of  the  Third  Reich  and  Vichy,  France”,  in  61  (4)  Brooklyn 
Law  Review  1121  (1995). 

249 

2. 

Ingo  Muller,  ‘Coming  to  Terms  with  the  Past’,  Chapter  24  in  Hitler’s  Justice, 
(Harvard  University  Press,  1991),  pp.  219-230 

293 

Morality  and  bureaucracy  (Class  11) 

Page  No. 

1. 

Zygmunt  Bauman,  “The  Uniqueness  and  Normality  of  the  Holocaust”  in 

Modernity  and  the  Holocaust  (Polity  Press,  1989),  pp.  83-116. 

300 

2. 


David  Luban,  Alan  Strudler  and  David  Wasserman,  “Moral  Responsibility  in  the 


318 


Age  of  Bureaucracy”,  90  Michigan  Law  Review  2348  (1990). 


3.  Hannah  Arendt.  Eichmann  in  Jerusalem ,  (Penguin  Books,  1964  Revised  ed.),  pp. 
287-290. 

‘The  Specialist’  /  Course  conclusion  (Classes  12  &  13) 


347 


IV 


